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FACT SHEETS 

A Pre-Nuptial Agreement is made before marriage to 
provide for a financial settlement in the event the marriage 
breaks down. 
 
There are many circumstances in which people who are 
thinking of getting married might wish to contemplate a 
Pre-Nuptial Agreement.   Examples are:- 
 

 Where one or both parties have been previously 
married and they wish their assets to go to their 
children rather than the other spouse 

 When one party brings into a marriage 
substantially more than the other 

 Where both parties bring into a marriage 
substantial assets which they wish to keep 
separate 

 
Is a Pre-Nuptial Agreement enforceable? 
 
The position at law is ambivalent.  In most other countries 
they are enforceable.  Judges have taken a view in this 
country that the court should always be able to intervene 
where it considers it necessary. 
 
If, for instance, the parties enter into a Pre-Nuptial 
Agreement and many years later after the wife has given 
up her career to look after several children, the 
considerations which applied before the marriage should 
no longer apply. 
 
If, however, the marriage is only a short marriage then it 
will certainly help define the assets that each brought into 
that marriage and strongly influence where those assets 
should go upon separation. 
 
Many people have now heard of the case of White –v- 
White which is one of the few family law cases that has 
gone to the House of Lords.  The court in that case 
introduced some novel concepts including:- 
 

 A distinction between inherited assets and other 
assets. 

 A recognition that the contribution (either in 
money or effort) should be recognised.  It is well 
established that a wife’s contribution in looking 
after a home and bringing up children is a 
contribution. 

 
As a result of this it would be possible in a Pre-Nuptial 
Agreement to define what each parties initial contribution 
is so that there can be no argument about it later. 
 
Where does a Pre-Nuptial Agreement fit in with the 
rest of the law? 
When parties separate the court has a duty to consider:- 
(a) The income, earning capacity, property and other 

financial resources which each spouse has or is 
likely to have in the foreseeable future including, 
in the case of earning capacity, any increase in 
that capacity which it would be, in the opinion of 

the Court, reasonable to expect a person to take 
steps to acquire. 

(b) The financial needs, obligations and 
responsibilities which each spouse has or is likely 
to have in the foreseeable future. 

(c) The standard of living enjoyed by the family 
before the breakdown of the marriage. 

(d) The ages of each spouse and the duration of the 
marriage. 

(e) Any physical or mental disability of each spouse. 
(f) The contributions which each spouse has made 

or is likely to make in the foreseeable future to 
the welfare of the family, including any 
contribution by looking after the home or caring 
for the family. 

(g) The conduct of each spouse, if that conduct is 
such that it would in the opinion of the Court be 
inequitable to disregard. 

(h) The value to each spouse of any benefit which 
one spouse because of the divorce will lose the 
chance of acquiring (most usually pension 
provision). 

 
The courts have recently indicated that a Pre-Nuptial 
Agreement would be considered under “conduct which 
could not be ignored” and therefore would be one of the 
factors which would be taken into consideration. 
 
Should I consider a Pre-Nuptial Agreement? 
 
If you do, it is only valid if:- 
 

 There is a substantial time delay between the 
Agreement and the date of marriage (4 weeks at 
least) 

 Both parties have been legally represented 

 There has been full disclosure of assets 

 Both parties intend to create legal relations 

 It is in writing and signed by both parties 
 
If the parties have discussed and reached an agreement 
before they marry, there is a strong chance that the 
agreement will be honored. 
 
If there is no agreement and the court has to decide, 
whilst no guarantees are given it is likely the Pre-Nuptial 
Agreement will be persuasive. 
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